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AMENDED 6/29/05 




1©801 UeWmby Bkd » Mtnustt, VA 201 10-2209 •Tdtpboot: 7M-34S-2700 - FAX: 703-345-2745 

BUDAPEST TREATY ON THE INTERNATIONAL RECOGNITION OF 
THE DEPOSIT OF MICROORGANISMS FOR THE PURPOSES OF PATENT PROCEDURE 



RECEIPT IN THE CASE OF AN ORIGINAL DEPOSIT ISSUED PURSUANT TO RULE 13 
AND VIABILITY STATEMENT ISSUED PURSUANT TO RULE 10. 

To: (Name and Address of Depositor or Attorney) 

Nutrition Physiology Corporation 
Attn: Matthew R. Gamer 
1105 HanshawRoad 
Ithaca, NY 14850 



Deposited on Behalf of: Nutrition Physiology Corporation 



Identification Reference by Depositor: Patent Deposit Designation 

Lactobacillus acidophilus: C28 PTA-6748 
Lactobacillus acidophilus: LA45 PTA-6749 
Lactobacillus acidophilus: LA5 1 PTA-6750 
Lactobacillus acidophilus: M35 FfA-6751 
Propionibactcrium freudenreichi: PF24 PTA-6752 

The deposits were accompanied by: _ a scientific description . a proposed taxooomte description Indicated 
above. The deposits were received May 26, 200S by this International Depository Authority and have been 
accepted. 

AT YOUR REQUEST: & We will inform you of requests for the strains for 30 years. 

The strains will be made available if a patent office signatory to the Budapest Treaty certifies one's right to 
receive, or if a VS. Patent is issued citing the strains, and ATCC is instructed by the United Stales Patent & 
Trademark Office or the depositor to release said strains. 

If the cultures should die or be destroyed during the effective term of the deposit, it shall be your 
responsibility to replace them with living cultures of the same. 

The strains will be maintained for a period of at least 30 years from date of deposit, or five years after the 
most recent request for a sample, whichever is longer. The United States and many other countries are 
tignatory to the Budapest Treaty. 

The viability of the cultures cited above was tested June 6, 2005 . On that date, the cultures were viable. 
International Depository Authority: American Type Culture Collection, Manassas, VA 201 10-2209 USA. 
Signature of person having authority to represent ATCC: 



INTERNATIONAL FORM 




Patent Specialist, ATCC Patent Depository 




cc: Greg Novak 

Docket or Case No: 5233O004CNSU04; -DVUS06; -DVUS07; -DVUS08 



ATCC 



lOttJ C*»mSt? 8N4 • XMini VA 'ItktOmm 70>J&5-2?OC *fAX: ?0W»4^MS 

ttC'OAPKSI TRK4TVON TRR MlU^ AllUN.U. iUiCXM^JTlOX W 
TH3K OfcKKiiT Of M1CROORGAKTSMS FOR THE KT&TOSKS Of PATENT fittM-KnUR* 

reckon in the i;a«k of ak o&K2*al DEPOSIT iKsirro itrasrMNr TO RUIX 
and viability statement isst'it* rirasnAxr to mn.e 10, 

To: (N*m» a*d Arfrtrry* «rf Depositor «r Attorney) 

Kutfitiw Physiology Coipc**tk« 
Aitx fcichirR. Garnet 

lifcac*, NY 

Th^titanJ ooBcfaatfof; NiAiilruo !»h>xinto£V~ Corporation 

Wt^rocmttoajTCeiiBe^^ potest OrpcsiJ Dalgntfeii. 

Uc tobacUhtt addoplBhtt 1 X PTA-6&20 
Propimiha^vTiittnjeEsemii: P9 HTA-682! 
^ropicdbaetniumacMtp^^ PTA-6122 

■ - ^ r • 

H» d*pums «m ««o*ip*jdid by: a sdtatifls (toocrtprtoa . a proposed tajuaMrnk dtKriptfoa iotika»d 
^Tlifthjwrfttwrt mtod ^^^pQf by 0* ratema UomU Depositary Attttor ity aod bm been 



accepted. 

AT YOURfttOUfcbT: 2L W e i>flj ioTurfli you of rwpnsttn tor tft* UrotftS for JO ycar± 

TU» mt<aL» wffl h* made «r*ib&t «r» p«t«ai ofHee djeato/v t» ih* Barfuotsr Trvotv eerttlif* <mt:> right to 
ratfeto? Ho IJ.S. Patent fs bfUodcUizi* fbr undo*, «xu3 ATCC K lc*»ructod by th* TJ«it«j st*4o P»f«rt & 
Tradeon* Office or Am d*?**tU>r <o rcXaasc *ald eiraj**. 

U«acbll«ra;*ftoafridfrGrbcd^^ 

rrtpcmihiiiy t. repbec ^w*tt^ €t atoraof Itofwoe. 

Th* ttnim v iU bc mafimrtttd for * period of tite&S 3« >mn from drr* of <3cpe&it or Uv« year* after lb* 
ram recent ntqrort fcr a unipfe, Whichever U longer, ibr l otted States sod nuav other count** ere. 
ttgnfory to rf* TWvpest Treaty. 

Th* «.wmy of th* culttfro* cited abet* *» ***** Jvto & zm. 0« ihrt date, tfec ecltw** »mi viuWe. 
I»icra»Onnal I*f**Slorr Aai%*iHyx AttJtriato Type Cwtttuc CaC#t tin a, *f iinauas. VA 201 1 CSA. 
Sfepatnrv of ptmo baling ottfbffitfiy » rtpretam ATCO 

cc: Novak 

Uocfcet or Caw S2?3U(XKCNifil04; -UVUSOfr -DVT i$W, -PVUS02 




70-7 i^i 



ATCC 




10801 UnivmityBhd • Maiuusas. VA 20U 0-2209 •Telephone: 70>365-2700 »FAX: 703-365-2745 



BUDAPEST TREATY ON THE INTERNATIONAL RECOGNITION OF 
THE DEPOSIT OF MICROORGANISMS FOR THE PURPOSES OF PATENT PROCEDURE 



INTERNA TIONAL FORM 



RECEIPT IN THE CASE OF AN ORIGINAL DEPOSIT ISSUED PURSUANT TO RULE 7.3 
AND VIABILITY STATEMENT ISSUED PURSUANT TO RULE 10. 

To: (Name and Address of Depositor or Attorney) 

Cornell University 
Attn: Matthew R. Garner, Ph.D. 
Department of Food Science 
Stocking Hall 

■ -Hhaca r NY 14853 . ... . 

Deposited on Behalf of: Nutrition Physiology Corporation 



Identification Reference by Depositor: Patent Deposit Designation 

Lactococcus lactis: L7 . PTA-7425 

Pediococcus acidilactici: D3 PTA-7426 



The deposits were accompanied by: X a scientific description . a proposed taxonomic description indicated 
above. The deposits were received March 8^ 2006 by this International Depository Authority and have been 
accepted. 

AT YOUR REQUEST: X We will inform you of requests for the strains for 30 years. 

The strains will be made available if a patent office signatory to the Budapest Treaty certifies one's right to 
receive, or if a U.S. Patent is issued citing the strains, and ATCC is instructed by the United States Patent & 
Trademark Office or the depositor to release said strains. 

If the cultures should die or be destroyed during the effective term of the deposit, it shall be your 
responsibility to replace them with thing cultures of the same. 

The strains will be maintained for a period of at least 30 years from date of deposit, or Ave years after the 
most recent request for a sample, whichever is longer. The United States and many other countries are 
signatory to the Budapest Treaty. 

The viability of the cultures cited above was tested March 14. 2006 . On that date, the cultures were viable. 

♦ 

International Depository Authority: American Type Culture Collection, Manassas, VA 20110-2209 USA. 
Signature of person having authority to represent ATCC: 




Date: March 28. 2006 



cc: Tracy Druce 

(Rcf : Docket or Case No. 5233.0009.NPUSOI) 



Serial No: 10/707,674 Wareetal. Attorney Dkt. No. 

5233.009.NPUS01 



REMARKS 



All comments and remarks of record are herein incorporated by reference. 
Applicants respectfully traverse these rejections and all comments made in the Office 
Action. Nevertheless, in an effort to expedite prosecution, Applicants provide the 

i 

following remarks regarding the cited references. 



Disposition of claims 

Claims 1-14, and 16-28 are pending in the application. Claims 1, 12, 16 and 26 
have been amended for clarification. No new matter has been added. 



Telephone Interview 

Applicants respectfully thank the Examiner for granting a telephone interview on 
August 16, 2007. With this reply, the Applicants adopt the Examiner's suggested 
amendments to claims 1, 12, 16, and 26. Furthermore, in line with the Examiner's 
suggestion, Applicants provide a statement herewith regarding biological material. 

Biological Material 

Applicants respectfully assert that the Applicants have made deposits of the above 
mentioned microorganisms with a depository under the Budapest Treaty and which, 
satisfy the regulations 37 CFR §§1.801-1.809, including in 37 CFR §1.803(a)(l) which 
states that a deposit shall be recognized for the purposes of these regulation if made in 
any international depositary authority (IDA) as established under the Budapest Treaty. 
Applicants have provided three forms indicating deposits made with the ATCC on May 
26, 2005, June 30, 2005, and March 8, 2006 as evidence of such deposits. 

Applicants further state that all restrictions imposed by the depositor on the 
availability to the public of the deposited material will be irrevocably removed upon the 
granting of a patent. 

' * In view of the amendments and foregoing remarks, Applicants respectfully assert 

■ 

that the claims are in allowable condition. 
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